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In Short...
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Either party bas th ~ rig’t to file an appeal, which
is reviewe. v an nnually trained appeal reader,
who does not, ave any other role in the process.
Only ‘ecisic ns reached through a hearing can be
ayoeale ~.nd must be submitted in writing within
‘e Yu~.iness days of the written determination
re; arding responsibility.

QUESTION: If you do not attend the
hearing, can you appeal?
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Timing is
Everything
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@ so within five business days of

The parties WI|| beqotified in writing
mitted. The

when an app
non- appeal y will receive a
reasona - aI opportunity to
sub ten statement in support
of %allenglng the outcome. If the
@ pealing party wishes to submit
ten statement, that party shall

receiving written notification of the
appeal.
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Grounds for Appeal \S\\

I Procedural irregularity that affected t me;

ii.  New evidence that was not reason% Jailable when the
determination of responsibilitqa\s de that could affect

the outcome;
iii.  The Title IX Coordinator, i wator, or decision-maker
Q\ iC

had a general or specifs ict of interest or bias against
the Complainant o ndent that affected the outcome.
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Review the mforma&&owded by

Complainant an pondent and
determine w contains

sufficient @tlon concerning the
Was an grounds %ppeal and the reasons
appeal relé@t Ose grounds
fl Ied? @is Step is not to decide the merits

of the appeal, but to identify the
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nature and scope of the issues to be
addressed.




What Does This Mean? O\,

* You are reviewing the appeal for w @Q\

says, not how it is said. ﬂ

 You are identifying what th ays went
wrong in the process or W@g the party
has identified new infogmation and IFthe
party has articulate hat went wrong
or what is new, if uld have led to a

different outco§.s
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What constitutes bias?

» The investigator was biased against
me because...

« The investigator was biased against
(complainants/respondents
generally) because.. ..
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Allegations for Bias

“Pro-victim bias does not equate to #Ie bias.”
-Doe v. ersity of Colorado
Anti-violence bias does nQ\Q e to anti-male bias.
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Allegations of Bias as the Bas@ﬁ
Appeal

An allegation of bias without
factual support “no longer
passes muster”.

-Doe v. University of Color@\Q
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New
Information

e Is it really new?

« If it is new, would it change 6
the findings/outcome @Q\ ' 4 i

« Who investigates new
information?
. Timeline $ .
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%Cf)
New Evidence: What Would&\Q@ 0?

-
Evidehénot provided
ith the appeal
y
<
Appeal states there is How do you know it is
new evidence... / new?

J
It is new but is it
relevant and reliable?
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Procedural Error \

There was a procedural error in the proces: that materially

affected the outcome.

- Someone was not interviewetl/
» | was not allowed to croﬁ ine the complainant
t

* Burden was put ont@\ prove consent




Sometimes Institutions Do the @ﬁThing

Mi \g,geadlinesfor
%@ing materials

Q/E:*I\/Iisunderstanding of
affirmative consent

“*Errors at a hearing
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Dear
Appeals
Officer...
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When a Pa %uses to

Partici the Process
but A s the Process
e Plaintiff waived his right to
- challenge the process resulting in his
- expulsion by failing to part|C|pate in
Q the process afforded him.”
\ - Herrell v. Benson
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Evidence - Knowing What to C er

D

Drunk vs. Intoxicated vs. Language \(
Incapacitated CIar:g on5|stency of application

Who has to prove A@

consent?
Know the Iangua@ %:ur policy







Appeals Panels

That Exceed Their
Authority

* Stay in your lane
* How do you know

* How to correct
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Sanctions Are Now Wrong Be© e
Finding Was Wrong \S\\

Does appe %f-icer determine
new sancti r send case back

for apw te determinations?
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Solutions When you Err*
* Re-do and get it right.

*John Doe v. University of

n

$<en)

v. Alger; **Powell v. St. Joseph’s University; Doe v. U.S.C.; ***Haug v. SUNY Potsdam

Appeals nekisua sponte and without any explanation recommended
ngithe penalty to expulsion.”
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g You've |d%€?l€d the

Proble hat Now?

¥ The par &(ﬁve written decision regarding

the app€a escr|b|ng the results of the appeal and
%ﬂonale for each result. If the appeal is granted,
e matter shall be either referred to the original

Hearing Officer for re-opening of the hearing to

allow reconsideration of the original determination
or the appeal reader will determine any change in
sanction. If an appeal is denied, the matter shall be
considered final.
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* Rights
e How notified

e \Who decides

* Step-by-step Q} |

process
e Com

1ONS

&

e Rationale
e Record-keeping
e Office of record
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Questions?

Email Us: Follow Us:
Jody@grandriversolutions.com ] @GrandRiverSols
info@grandriversolutions.com I3 [ Grand River Solutions
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©Grand River Solutions, Inc.,, 2021.
Copyrighted material. Express permission to
post training materials for those who
attended a training provided by Grand River
Solutions is granted to comply with 34 C.F.R.
§ 106.45(b)(10)(i)(D). These training materials
are intended for use by licensees only. Use of
this material for any other reason without
permission is prohibited.
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Appeals Training Hypothetical
Dear Appeals Officer,

I am writing to appeal the Title IX investigator’s investigation and the determination made by
the Student Conduct Officer in the case filed against me.

| want to start by letting you know that | take the crime of sexual assault very seriously, and
agree that any criminal who engages in a sexual assault should be punished to the fullest extent
of the law. It is important to note here that law enforcement was never contacted, and no
charges were brought against me. There was no crime committed here.

First, there was no sexual assault in this case. Debbie and | have been in three classes together
in the last year, and we often studied together. Even after this alleged sexual assault, she sent
me a friend request on Instagram. She also asked me to dance when we saw each other at a
party the week after the alleged sexual assault. To think that | would become a victim of a false
allegation is something | never thought would happen to me when | got to college. To think
that my explanation has fallen on deaf ears is even worse. Please undo this incredible wrong by
reviewing the evidence so that you can properly find that | did not sexually assault Debbie.

Appeal Ground #1: Procedural irregularity that affected the outcome:

1. The investigator did not interview Mr. Uberlyft, the driver who drove Debbie home. |
asked the investigator to interview Mr. Uberlyft, but the investigator did not do so. Had
he been interviewed, he surely would have been able to provide testimony that
Complainant was not drunk, not slurring her words, and certainly not incapacitated.

2. While Complainant was supported by an entire victim advocacy office, | did not have a
campus advocate. No one helped me prepare for interviews or told me what to bring,
no one helped me to write this appeal, and | was overwhelmed. As a result of the stress
of this case, | am now failing two classes.

3. lwas denied the opportunity to have an attorney make objections at the hearing and
raise the argument that the investigation had made an error. | was told that my right to
hire an attorney to advocate for me would be denied.

4. The hearing panel was supposed to have 3 members. One member recused herself
because of a conflict, and no one was appointed in her place. Therefore there were only
2 members, which violates my right to a fair hearing.

5. The determination as to whether or not there was affirmative consent unfairly shifted
the burden to me to prove that there was consent, rather than having the burden oh
the person making the allegation to show that there was not consent.
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Appeal Ground #2: The decision-maker had bias against me that affected the outcome.

1. No reasonable person could say that | did this. Debbie is the one who initiated the
sexual contact, and she is the one who started removing her own clothing. She also put
her hand and forehead on my chest, which is a very intimate thing to do. Itis
unreasonable to say that the evidence suggests | assaulted her.

2. The decision stated that | did not get consent. That is incorrect. She gave consent, but
the investigation determined it was not “sufficiently clear” consent. This is ridiculous.
Also, this unfairly shifted the burden of proof to me, as noted above.

3. Even if she was really drunk, there is no way | could have known she was incapacitated.
How could | have known? It is unfair to say that | knew she was incapacitated, and no
reasonable person could come to that conclusion.

4. Because the decision is unreasonable, it is clear that the Decision-Maker is biased.

5. Last year, the Decision-Maker walked in the “Victims Bill of Rights” walk-a-thon, and the
year before attended a fundraiser for the local rape treatment center, and posted
photos of attending the event on her Instagram. The Decision-Maker is clearly biased
against anyone accused of rape.

Appeal Ground #3: New evidence that was not reasonably available when the determination of
responsibility was made that could affect the outcome:

1. Complainant stated that she had a medical exam after the alleged assault, but she did
not offer any proof. Also, during the hearing, | was not allowed to ask any questions
about the medical exam. | believe that she should provide proof that she went to get
the medical exam and, if she cannot provide that proof, then that is new evidence to
show that she is lying.

2. Inaddition, | recently learned that Debbie has gotten into an honors class for this
qguarter. She could only have gotten into that course if she had done well the first
guarter, which proves she was not traumatized and therefore not sexually assaulted.

3. lrecently learned that the Decision-Maker is biased against me, which | did not know
until | read the report. | could not have known of this demonstrated bias until receiving
the Decision-Maker’s report.

Because | was wrongfully found responsible, the sanction is also wrong. Two years is an
exceedingly long penalty for someone who did not commit any crime, but is particularly
inappropriate here because, even had | been properly found responsible for a sexual assault
(and, again, | was not), the wrong sanction was applied.

| consumed at least as much alcohol as did Complainant, and | was, at most, only slightly
affected by the alcohol. She is the one who asked for the drinks, and | delivered them to her, at
her request. | had no intent to hurt her or have sex with her, and no intent to get her drunk,

and certainly no intent to incapacitate her. As evidence that | did not intend to hurt her, | called
GRAND RIVER soLUTIONS
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her, twice, in the days after we met at the party, in order to check on her and see if she was
doing well. That behavior is not consistent with being a rapist and proves that | had no intent
to incapacitate her in order to have sex with her. Also, the fact that she later wanted to be my
friend, and asked me to dance, supports that she knows, deep down, that | had no intent to get
her drunk or have sex with her against her wishes.

Even if you were to find that | engaged in sexual misconduct, it is unreasonable to find that the
sanction should be a two-year suspension. Last year, someone received only a one-year
suspension for violating the same policy. If the panel finds there was any wrong done, perhaps
due to any miscommunication, then the only appropriate sanction should be additional
training, a non-contact order, and an agreement from me that if ever Debbie and | were to end
up in the same class or dorm, | would gladly be the one to move. | will never again have sex
with anyone who has had a drink, and so there is zero likelihood that | pose any danger to the
community as | continue my studies. Therefore, a two-year suspension that will entirely derail
my career is inappropriate and unfair.

Sincerely,

Robert Respondent
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